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Disability Income Salary Continuation Plan,
Resolution, and Agreement funded with Principal®
Individual Disability Income Insurance
The sample agreement has been prepared as a guide to assist attorneys.  As a sample agreement, this document cannot be used as a final draft without modification and consultation with the client’s attorney. Clients must seek legal counsel to modify the agreement for the client’s particular circumstances. The client’s attorney will necessarily be responsible for drafting the actual agreement. The use of this agreement does not create an attorney-client relationship between the client and Principal Financial Group or any Principal employee.
This sample resolution and agreement are for formal salary continuation plans using disability income insurance. For non-qualified, executive bonus disability income, see the sample resolution and announcement letter for Executive Bonus Life Insurance Plan.

Forward to Counsel
Disability income salary continuation plans may be established for employees of C corporations including employees who are shareholders.
Such plans may also be established for employees of sole proprietors, partnerships, S corporations, and LLCs taxed as partnership or S corporations. Unfortunately, sole proprietors, partners, and shareholders with greater than 2% interest in S corporations are not considered employees under IRC Section 1372 and are, therefore, ineligible to participate in the plan. This is also the case for members/owners of LLCs taxed as partnerships or S corporations. Such business owners would, however, be eligible for disability income benefits through an executive bonus disability income plan. A sample executive bonus plan (including Forward to Counsel discussing tax consequences) is available in a separate document for your review and use. 
Under a disability income salary continuation plan funded with disability income coverage, premium payments by the employer will generally be tax deductible to the employer as an ordinary and necessary business expense and need not be considered as taxable income to the participating employee(s). However, the plan can permit employees to elect to include the premiums as income, so that their benefit would be income tax-free.
If the premium amount is paid entirely by the employer with no taxable income recognized by the employee, the disability income benefits will be treated as taxable income to the participating employee. 
The plan may also be structured to require employer and employee premium contributions. If both employer and employee are paying premiums, the employee would include as income only the disability benefit received attributable to the employer’s premium contributions that were not considered taxable income to the employee. 
Under IRC Section 22, a tax credit may be annually available to the employee, equal to 15% of the first $5,000 of disability taxable income. 
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Resolution Authorizing a Salary Continuation Plan and the Purchase of Disability Insurance

I,     (Name)                              , Secretary of __________________, hereafter called the “Company,” which is duly organized and existing under and by virtue of the laws of the State [Commonwealth] of ____________, do hereby certify:
That on the __________ day of ________________, 20__, a meeting of the Board of Directors of the Company was duly called and held at     (Address)        , at which a quorum was present, and the following resolution was adopted by said Board of Directors, to-wit:

Whereas, the establishment of an employee accident and health plan which provides employees with salary continuation disability income benefits during periods of personal injury or sickness will advance the best interests of the Company by enhancing its relationship with its employees; and

Whereas, it is the desire of the Company to establish such a Salary Continuation Plan, hereafter called the "Plan," and make it available to [all] [the following] [specified classes of] employees, hereafter called "Eligible Employees," because of the valuable services performed by them and regardless of any stockholding; and

Whereas, the purchase of disability income insurance policies with appropriate benefits and amounts from Principal Life Insurance Company, Des Moines, Iowa, is desirable protection for funding salary continuation benefits;

Therefore, be it resolved, that such a Plan for the Eligible Employees is hereby adopted in accordance with all relevant Code sections, rules and regulations [, subject to the attached terms, incorporated herein by this reference as if fully set out]; and

Be it further resolved, that the appropriate officers of the Company are hereby authorized and directed to take the necessary steps to institute such a Plan and to notify all Eligible Employees of its existence and to make payments from Company funds as may be required.

In witness whereof, I have hereunto set my hand and the seal of the Company in the City of __________, State [Commonwealth] of __________, on this __________ day of ________________, 20__.

(Corporate Seal and other formalities of



execution in compliance with local law.)

_______________________







(Signature of Secretary) 







_______________________







Name (print)
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Disability Income Salary Continuation Plan Agreement

   (Name of Company)      , hereafter called the "Company," which is duly organized under the laws of the State [Commonwealth] of                    , hereby establishes a Salary Continuation Plan, hereafter called the "Plan," consisting of disability income insurance, in accordance with all relevant Internal Revenue Code sections, rules and regulations, and pursuant to a Board of Directors Resolution dated                , 20    , for the reasons stated in said Resolution and for the benefit of all Eligible Employees as hereinafter defined.

1.
Eligible Employees. The term "Eligible Employee" shall include [all] [specified classes of] employees of the Company [as enumerated in the attached Appendix A].

2.
Disability. An Eligible Employee shall be considered "Disabled" for purposes of this Plan when and so long as he/she is deemed to meet the definition of Disability contained in the individual disability policy (“Policy”) issued by Principal National Life Insurance Company or Principal Life Insurance Company (“Principal”) being maintained for the Eligible Employee under the terms of this Plan and qualifies for benefits under the provisions therein. 
3.
Salary continuation benefits. An Eligible Employee who is Disabled shall be entitled to receive salary continuation benefits pursuant to the Policy issued on behalf of said employee by Principal.
A.
It is the responsibility of each Eligible Employee to cooperate with the Plan Administrator in obtaining from Principal the Policy providing the salary continuation benefits to which he/she is entitled. Each Eligible Employee is responsible for initiating and obtaining any additional insurance coverage that he/she may be entitled to upon promotion or salary increase. 
B.
The Eligible Employee shall be designated the Loss Payee on the Policy issued pursuant to the terms of this Plan, and shall receive these salary continuation benefits directly from Principal.

Optional provision for salary continuation payments by the employer during the waiting period

4.
The Company shall pay an Eligible Employee who is Disabled an amount per [week, month, etc.] constituting salary continuation benefits equal to [dollar amount or other figure] [percent of] [the Eligible Employee's regular salary] for the first [Number of weeks, months, etc.] of such absence. These benefit payments shall be reduced dollar‑for‑dollar by any other benefits payable because of Disability, such as [individual] [group] disability income insurance coverage, Worker's Compensation or Social Security disability benefits.

[Note to Counsel: Because disability income insurance benefits are not payable until the expiration of a waiting period, the foregoing paragraph would be used where direct employer‑funded payments are desired during some or all of that time. Salary continuation payments received from an employer (whether or not funded by insurance)—or received from an insurer that are attributable to employer‑paid premiums—are included in the employees gross income. However, there is a possibility of a tax credit for some of these payments. Under Section 22 of the Internal Revenue Code, a maximum credit of $750 (15% of the first $5,000 of disability income) is allowed to a qualified disabled individual under age 65 or who retired as permanently and totally disabled (defined as unable to engage in any substantial gainful activity due to a physical or mental impairment that may result in death or last at least 12 continuous months). The maximum credit for a married couple, both of whom are "qualified," is $1,125 (15% of $7,500).]
5.
Premium payment. The Company shall pay [all] [__%] of the premium payment necessary to maintain in force any Principal disability income insurance policy covering an Eligible Employee under the terms of this Plan, upon timely receipt of a copy of the premium notice. [The Employee shall be responsible for paying the percentage of the premium not paid by the Company.]
[Note to Counsel: Employer contributions to the cost of disability income insurance, either by paying the entire premium or a portion of the premium shared with an employee, are deductible under Section 162 of the Internal Revenue Code, assuming they constitute reasonable compensation for services rendered, and provided the employer is not a policy beneficiary (directly or indirectly) and has no ownership rights. Premiums paid by the employer need not be included in the employees' gross income according to Section 106(a) of the Code, but if premiums are not included, disability insurance benefits would then be taxable, subject to a credit provided in Code Section 22 (as explained above). Salary increases or premium reimbursements paid as a bonus to the employee would generally be deductible to the employer and taxable to the employee, but disability insurance benefits paid for and received directly by the employee would be income tax free.]
6.
Payment to and from the plan. Any amounts received by an Eligible Employee directly from Principal under the terms of any Policy being maintained by the Company under the terms of this Plan shall constitute "payments from" the Plan. Any required premium payments by the Company for a Policy shall be paid to Principal out of the general assets of the Company and shall constitute the Company's "payments to" the Plan. "Payments to" Eligible Employees shall be made out of the general assets of the Company, or from Principal pursuant to the terms of any Policy being maintained by the Company under the terms of this Plan, or both, upon compliance with all the requirements specified in this Plan.

7.
Fiduciary provisions. The (e.g. Secretary) of Employer is hereby designated as the "Named Fiduciary" for the Plan and he/she shall have the authority to control and manage the operation and administration of such Plan.

8.
Allocation of fiduciary responsibilities. The Named Fiduciary may allocate his/her responsibilities for the operation and administration of the Plan, including the designation of persons to carry out fiduciary responsibilities under any such Plan. The Named Fiduciary shall effect any such allocation of his/her responsibilities by delivering to the Company a written instrument signed by him/her that specifies the nature and extent of the responsibilities allocated, including the persons who are designated to carry out those fiduciary responsibilities under the plan, together with a signed acknowledgment of their acceptance.

9.
Plan administrator. The Named Fiduciary is hereby designated as the "Plan Administrator" of this Plan.

10.
Claims procedure. The following claims procedure shall apply to the Plan:

A.
Filing of a claim for benefits. The Employee or the loss payee of the Policy shall make a claim for the benefits provided under the Policy in the manner provided in the Policy.
B.
Claim approval or denial with respect to plan benefits. With respect to a claim for benefits, the Plan Administrator shall review and make decisions on claims for benefits. The Plan Administrator shall have discretionary authority to determine eligibility for benefits and to construe the terms of the Plan. Notwithstanding such discretionary authority, a claimant shall be determined to be Disabled for purposes of receiving disability income benefits under the Policy only if determined to be Disabled by Principal under the terms of the Policy.
C.
Notification to claimant of decision. If a claim is wholly or partially denied, notice of the decision, meeting the requirements of paragraph D. following, shall be furnished to the claimant within a reasonable period of time after the claim has been filed.

D.
Content of notice. The Plan Administrator shall provide to any claimant whose claim for benefits is denied in whole or in part a written notice setting forth, in a manner calculated to be understood by the claimant, the following: 

(1)
The specific reason or reasons for the denial or partial denial;

(2)
Specific reference to pertinent Policy or Plan provisions on which the denial is based;

(3)
A description of any additional material or information necessary for the claimant to perfect the claim and an explanation of why such material or information is necessary; and

(4)
An explanation of the Plan's claim review procedure, as set forth in paragraphs E. and F. following.

E.
Review procedure. The purpose of the review procedure set forth in this paragraph and in paragraph F. following is to provide a procedure by which a claimant under the plan may have a reasonable opportunity to appeal a denial or partial denial of a claim and request a full and fair review. To accomplish that purpose, the claimant or a duly authorized representative:

(1)
May request a review upon written application to the Plan Administrator;

(2)
May review pertinent Plan documents or agreements; and

(3)
May submit issues and comments in writing.

A claimant (or a duly authorized representative) shall request a review at any time within sixty (60) days by filing a written application after receipt by the claimant of written notice of the denial of his/her claim.

F.
Decision on review. A decision on review of a denial of a claim shall be made in the following manner:

(1)
The decision on review shall be made by the Plan Administrator, who may in his or her discretion hold a hearing on the denied claim. The Plan Administrator shall make his or her decision promptly, unless special circumstances (such as the need to hold a hearing) require an extension of time for processing, in which case a decision shall be rendered as soon as possible, but no later than one hundred twenty (120) days after receipt of the request for review.

(2)
The decision on review shall be in writing and shall include specific reasons for the decision, written in a manner calculated to be understood by the claimant, and specific references to the pertinent Policy or Plan provisions on which the decision is based.
11.
Company’s amendment or termination of plan. The Company reserves the right to amend or terminate this Plan at any time in whole or in part, by a duly adopted resolution of the Board of Directors, a copy of which shall be delivered to the Eligible Employees. Any such amendment or termination shall not affect the rights of an Eligible Employee to receive salary continuation benefits hereunder for any Disability arising prior to said amendment or termination.

12.
Employee’s termination. In the event that an Eligible Employee's employment with the Company is terminated for any reason other than his/her Disability, the Company's obligations and the Eligible Employee's rights to participate and receive salary continuation benefits under the Plan shall cease. In the event of the discontinuance of this Plan or the termination of an Eligible Employee's employment with the Company or the termination of an employee as an Eligible Employee, such insured employee shall have the right to continue any Policy covering him/her by the personal payment of premiums.

13.
Nonassignability. This Plan and the rights, interest and benefits receivable hereunder shall not be assigned, transferred, pledged, sold, conveyed, or encumbered in any way by the Eligible Employee and shall not be subject to execution, attachment or similar process. Any attempted sale, conveyance, transfer, assignment, pledge or encumbrance of this Plan or of such rights, interest and benefits, contrary to the foregoing provisions, or the levy of any attachment or similar process thereupon, shall be null and void and without effect.

14.
Communication. The Plan Administrator shall communicate the details of this Plan to each Eligible Employee by giving him/her a copy of this Plan.

In witness whereof, the Company has caused this Plan to be executed in its Corporate name and by its duly authorized Corporate Officer, as to this __________ day of ________________, 20__.  

(Corporate Seal and other formalities of



execution in compliance with local law.)

_______________________







(Name of Employer) 







By _______________________







Signature of Officer







_______________________







Name (print)
Appendix A
Class(es) of Employee(s) Eligible for Benefits

[Note to Counsel: A salary continuation disability income plan is not required to be nondiscriminatory; in other words, the employer may pick and choose which employees will be covered by the plan. Often, one of the objectives is to provide coverage for the owners of a C corporation (or owners with less than 2% share in an S corporation). If that is the case, in order to be certain the plan constitutes an “employee plan” it should be carefully designed to include at least some employees, by defining the class of employees in a manner that is unrelated to their ownership in the company. For example, all employees with more than a specified number of years of service could be covered, or all employees with a title of Director or above, as shown below. In cases where little or no benefits were provided to employees other than the shareholders or their families, the payments have been characterized as dividends (See Estate of Leidy, TC Memo 1975-340; Alan B. Larkin, 48 TC 629 (1967)).]
	Class of Eligible Employees
	Employees covered

	Employees with more than 10 years of service
	Employee A

	
	Employee B

	
	Employee C

	
	Owner/employee Y

	Employees at Director or higher management level
	Employee D

	
	Employee E

	
	Owner/employee Z


Summary Plan Description Supplement

The Employee Retirement Income Security Act of 1974 (ERISA) requires that certain information be furnished to each participant in an employee welfare benefit plan. This supplement, the attached statement of rights, and your disability income insurance policy constitute the Summary Plan Description for purposes of ERISA.

1.
Name of Plan:
XYZ Company




Salary Continuation Plan

2.
Employer's Name and Address:
XYZ Company





111 Main Street





Anywhere, U.S.A.





Telephone:

3.
Employer Identification Number

(EIN) and Plan Identification
(EIN)     (PN)

Number (PN):
\000 000 000 ‑ 000

(In order to obtain an EIN and PN, go to your local IRS office and obtain Form SS‑4. This form should be completed and sent to the appropriate IRS Center. Your local IRS office should be able to answer any questions that you might have.)

4.
Type of Welfare Benefit Plan:
Disability

5.
Type of Administration:
Combination of Employer





Administration and Insurance





Administration

6.
Plan Administrator:
XYZ Company





111 Main Street





Anywhere, U.S.A.





Telephone:

7.
Plan Sponsor:
XYZ Company





111 Main Street





Anywhere, U.S.A.





Telephone:

8.
Agent for Service of Legal
John Doe, Attorney

Process:

222 Main Street





Anywhere, U.S.A.

Legal process may also be served on the Plan Administrator. 
9.
Employees Eligible to
                      
Participate in this Plan:

10.
Sources and Methods of
Employer pays [all] [%] of

Contributions to the Plan:
premiums for disability income





insurance policies.

11.
Last Day for Plan's Fiscal Year:
                       
12.
Claim Filing and Appeal Procedures:

The Plan Administrator will provide claim forms and instructions for filing a claim. All claims should be filed promptly.

If no benefits are payable for a claim that you have filed, an explanation will be provided. If you have a question about the settlement, you may request a review of the claim.

Present your review request to the appropriate Named Fiduciary, along with any additional facts that may have a bearing on the claim. After a full review, you will be notified of the decision and the basis for such decision.

Unless there are unusual circumstances, claims are to be processed within 90 days of filing, and review of denied claims is to be completed within 60 days of receipt of a request for review.
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