Sample documents only – clients must consult legal counsel

Principal Death Benefit Only Plan
(Tax-Exempt)



Forward to Counsel
These sample documents have been prepared as a guide to assist attorneys. These sample agreements cannot be used as final drafts. Clients must seek legal counsel to modify these agreements for the client’s particular circumstances. The client’s attorney is responsible for drafting all agreements needed to implement the arrangement. The use of this agreement does not create an attorney-client relationship between the client and Principal Financial Group or any Principal employee.
Sample documents enclosed are: (1) a sample Board Resolution establishing the Principal Death Benefit Only Plan (Tax -Exempt); (2) a sample plan document for a Principal Death Benefit Only Plan (Tax-Exempt); and, (3) a Beneficiary Election Form. 
Under a Principal Death Benefit Only Plan (Tax-Exempt) (the “Plan”), the employer makes an unsecured promise to provide a death benefit to the participating employee’s designated beneficiary(ies) under circumstances provided in the plan document. 
ERISA implications
A death benefit only plan is considered a welfare benefit plan for ERISA purposes. For an unfunded welfare benefit plan (such as a death benefit only plan) that is maintained only for a select group of management or highly compensated employees (known as “top hat” employees), ERISA welfare benefit plan requirements are limited. They include the naming of a plan fiduciary in the plan document or through a procedure described in the plan document, and a claims-paying procedure. There is also an obligation to provide plan documents to Department of Labor (DOL) upon DOL request. 
If the plan includes non-top hat participants (meaning employees who are not part of a select group of management or highly compensated) and has less than 100 total plan participants, ERISA also requires that a Summary Plan Description (SPD) be delivered to each plan participant within 90 days after coverage begins. An SPD is a plain language explanation of the plan and must be comprehensive enough to apprise participants of their rights and responsibilities under the plan. The SPD requirement is in addition to the ERISA requirements listed in the first paragraph above. 
If the plan includes non-top hat participants and has 100 or more plan participants, a Summary Annual Report (SAR) must also be given to each plan participant each year. A Form 5500 is also required to be electronically filed on behalf of any welfare benefit plan that has 100 or more participants at the beginning of the plan year. These requirements are in addition to the ERISA requirements listed in the first and second paragraphs above. 
A death benefit only plan is not an ERISA pension plan,* because it provides life insurance protection, rather than retirement income. This means that a Top Hat notice (a notice required to be filed with the DOL for nonqualified pension plans) is not necessary or appropriate. 
*ERISA pension plans are defined as plans that provide retirement income to employees (or result in a deferral of income by employees) for periods extending to the termination of covered employment. ERISA pension plan rules are not covered by this Forward to Counsel. 
Income tax consequences to the employee
A death benefit only plan will not create taxable income to the employee during his or her lifetime.
Income tax consequences to the designated beneficiary receiving a death benefit
1. The death benefit will be taxable income (and subject to income tax withholding by the employer) to the designated beneficiary in the tax year it is received by the designated beneficiary, as “income in respect of a decedent.” 
2. The death benefit will not be subject to Federal Insurance Contributions Act (FICA) or Federal Unemployment Tax Act (FUTA) taxes, so no employer withholding of such taxes is necessary.
Comment: Endorsement split dollar is an alternate means by which an employer might provide a death benefit to a beneficiary designated by an employee. A properly structured split dollar plan will result in an income-tax free life insurance death benefit to the designated beneficiary. Endorsement split dollar will, however, result in taxable annual income to the employee equal to the economic benefits costs of the insurance coverage.
Estate tax consequences to the employee
Death Benefit Only benefits are includible in a deceased employee’s estate for federal estate tax purposes if the employee has any rights to direct or change the plan terms, including the ability to name or change the designated beneficiaries. 
Under the sample plan document, the plan participant maintains the right to change his or her beneficiary prior to death. This means the death proceeds would be includable in his or her estate for federal estate tax purposes. There may also be state death tax implications. 
Comment: If federal estate tax is a concern, the participating employee’s rights in the plan need to be limited. For example, beneficiaries might be specified by class (such as surviving spouse followed by children) with the participating employee not given the right to change such beneficiary designation. This would require significant document revisions. 








Sample board resolution establishing

A Death Benefit Only Plan 

I,     (Name)                              , Secretary of __________________, (hereafter, the “Organization”) duly organized and existing under and by virtue of the laws of the State [Commonwealth] of ____________, do hereby certify; 
That on the __________ day of ________________, 20__, a meeting of the Board of Directors of the Organization was duly called and held at _______ (address)_____ , at which a quorum was present, and the following resolution was unanimously adopted by said Board of Directors:
Comment: Instead of an actual Board of Directors meeting, the plan might be established through unanimous written consent of the Board of Directors. If this approach is used, the below paragraph might be substituted for the above two paragraphs: 
“The undersigned, being all of the Board of Directors of (name of Organization) (hereafter, the “Organization”) hereby take the actions set forth in this document by unanimous written consent, effective ______________, 20__:”
Whereas, the Organization desires to establish a Death Benefit Only Plan (hereafter, the “Plan”) for certain key employees (hereafter, the “Participants”) with such Plan providing a promise of cash benefits to the family and/or other named beneficiaries of a Participant upon the death of such Participant under terms and conditions established in a written agreement between the Organization and the Participant; and 
Whereas, the Plan shall be compliant with applicable law including the Employee Retirement Security Act of 1974 (ERISA), the Internal Revenue Code, and other governing authority; 
Therefore, be it resolved, that the Organization hereby establishes the Plan as an executive benefit for Participants in accordance with the following: 
1. Purpose. To motivate and retain Participants through the promise of cash benefits to their families and/or other named beneficiaries upon the death of a Participant under terms and conditions established in a written agreement between the Organization and Participants. 
2. Eligibility. The Plan is available for certain key employees of the organization, as approved by its Board of Directors. 
3. Agreement. The Organization shall enter into a written agreement with each Participant substantially identical to the plan document attached hereto to include ERISA fiduciary provisions, allocation of fiduciary responsibilities, and a claims procedure. 
4. Amendment and termination. The Plan shall be subject to any future amendment or termination at any time by the Board of Directors.
5. Organization cash flow needs under the plan. The Board of Directors hereby directs the Organization’s officers to take appropriate actions to prepare for the possible payment of benefits under this Plan, including the purchase of employer-owned life insurance on the life of each Participant.   
In witness whereof, I have hereunto set my hand and the seal of the Organization in the City of ___________________, State of ____________________, on the __________ day of ________________, 20__. 


(Formalities of execution will        		
be governed by __________ law and 		_______________________
should be in accordance therewith.)		(Signature of Secretary) 
				
						
						_______________________
						Name (print)
Comment: If the resolution is passed through unanimous written consent of the Board of Directors without a meeting (as discussed above), the names and signatures of the members of the Board of Directors should be substituted for the name and signature of the Organization Secretary.

Sample document only

Death Benefit Only Plan



This Death Benefit Only Plan (“Plan”), is entered into this __________ day of ________________, 20__, by and between _________________________, hereafter called the “Organization”, and (Name) _________________ , hereafter called the "Participant". 
Witnesseth:
Whereas, the Participant is now employed by the Organization in the capacity of (Title of Position); 
Whereas, the Organization desires to retain the services of the Participant and is aware that it would suffer financial loss should the Participant enter the employment of another organization; and, 
Whereas, the Organization wishes to offer an inducement to the Participant to remain an employee of the Organization; and,
Whereas, the Organization agrees to pay the named beneficiary(ies) of the Participant cash payment(s) upon the death of the Participant upon fulfillment of certain terms and conditions as stated herein. 
Now, therefore, in consideration of the services heretofore rendered and to be rendered by the Participant and the mutual covenants contained herein, the parties hereto agree as follows: 
1. Eligible Payment Event. [Eligible Payment Event means the death of the Participant while employed by the Organization on a full-time basis.]
[Eligible Payment Event means the death of the Participant while employed by the Organization on a full-time basis or death of the Participant at any time following termination of employment because of Total Disability. Total Disability means a finding of disability of the Participant by the Social Security Administration or under any insured long-term disability plan maintained by the Organization.]
[Note to Counsel: Selection of an Eligible Payment Event definition is an extremely important decision. Brackets indicate possible options. The Agreement should include only one of the above options as decided by Organization Board of Directors or authorized Organization officer.]
2. Payment of benefit. If an Eligible Payment Event occurs, the Organization shall, beginning within 60 days following the Eligible Payment Event,
[make a lump sum payment of $ _______, payable to the beneficiary designated by the Participant].
[make annual payments of $ _______for ___ years, payable to the beneficiary designated by the Participant].
[Note to Counsel: The Plan should include only one of the above  options to be completed by the Organization. The benefit amount can be a specified amount of either a lump sum,  or annual payments.]
3. Designating a beneficiary. The Participant shall name his or her beneficiary(ies) to receive death benefits under this Plan on a Beneficiary Election form provided by the Organization or its designee. The beneficiary designation may be changed or revoked only by completing a new Beneficiary Election form and delivering such form to the Organization or its designee. 
4. Purchase of life insurance. The Organization may, in its sole discretion, purchase life insurance on the life of the Participant to provide a possible source of cash flow for its obligations under this Agreement. The Organization shall be sole policyowner and beneficiary of such coverage. The Participant agrees to provide his or her consent to be insured and to cooperate in all manner necessary to obtain the agreed-upon life coverage and any life coverage to be acquired in the future. If the Participant dies by suicide within two years from the policy date of said life insurance, or if the statements made by the Participant in the Organization’s life application are fraudulent, resulting in a loss of insurance coverage, then this Agreement shall be null and void and the Organization shall have no liability or obligation hereunder.  
5. Fiduciary provisions. The [e.g. President of the Organization] shall be designated as the “Named Fiduciary” for the Plan and shall have the authority to control and manage the operation and administration of the Plan. 
6. Allocation of fiduciary responsibilities. The Named Fiduciary may allocate his or her responsibilities for the operation and administration of this Agreement, including the designation of persons to carry out fiduciary responsibilities under the Agreement. The Named Fiduciary shall effect such allocation of his or her responsibilities by delivering to the Organization a written statement signed by him or her that specifies the nature and extent of the responsibilities allocated, including the persons who are designated to carry out these fiduciary responsibilities under the Agreement, together with a signed acknowledgement of their acceptance. 
7. Claims procedure. The following claims procedure shall apply to the Plan. 
A.	Filing of a claim for benefits. The Participant or the beneficiary designated by the Participant shall make a claim for benefits by delivering a written request to the Plan Administrator. 
B.	Claim approval or denial. With respect to a claim for benefits, the Plan Administrator shall review and make decisions on claims for benefits. The Plan Administrator shall have complete and sole discretionary authority to determine eligibility for benefits and to construe the terms of the Plan. 
C.	Notification to claimant of decision. If a claim is wholly or partially denied, notice of the decision, meeting the requirements of paragraph D. following, shall be furnished to the claimant within a reasonable period of time after the claim has been filed.
D.	Content of notice. The Plan Administrator shall provide to any claimant whose claim is denied in whole or in part a written notice setting forth, in a manner calculated to be understood by the claimant, the following: 
(1)	The specific reason or reasons for the denial or partial denial; 
(2)	Specific reference to pertinent Plan provisions on which the denial is based; 
(3)	A description of any additional material or information necessary for the claimant to perfect the claim and an explanation of why such material or information is necessary; and 
(4)	An explanation of the Plan's claim review procedure, as set forth in paragraphs E. and F. following. 
E.	Review procedure. The purpose of the review procedure set forth in this paragraph and in paragraph F. following is to provide a procedure by which a claimant under the Plan may have a reasonable opportunity to appeal a denial of a claim and request a full and fair review. To accomplish that purpose, the claimant or a duly authorized representative: 
(1)	May request a review by written application to the Plan Administrator; 
(2)	May review pertinent plan documents or agreements; and 
(3)	May submit issues and comments in writing. 
A claimant (or duly authorized representative) shall request a review at any time within sixty (60) days by filing a written application after receipt by the claimant of written notice of denial of his or her claim.
F.	Decision on review. A decision on review of a denial of a claim shall be made in the following manner: 
(1)	The decision on review shall be made by the Plan Administrator, who may in its discretion hold a hearing on the denied claim. The Plan Administrator shall make its decision promptly, unless special circumstances (such as the need to hold a hearing) require an extension of time for processing, in which case a decision shall be rendered as soon as possible, but no later than one hundred twenty (120) days after receipt of the request for review. 
(2)	The decision on review shall be in writing and shall include specific reasons for the decision, written in a manner calculated to be understood by the claimant, and specific references to the pertinent Plan provisions on which the decision is based. 
G.	For purposes of implementing this claim procedure (but not for any other purpose) _______________________________________is hereby designated as the Named Fiduciary and Plan Administrator of this Plan and Agreement. 
8. Other benefits. Nothing contained herein shall in any way limit the Participant's right to participate in or benefit from any pension, profit‑sharing or other employee benefit plan for which said Participant is or may become eligible by reason of his or her employment with the Organization. Nor shall this Agreement replace any contract of employment, whether oral or written, between the Organization and the Participant, but shall be considered a supplement thereto. 
9. Unfunded plan. For purposes of this Plan, Organization funds, including insurance proceeds paid to the Organization on the death of the Participant, shall be considered a part of the general funds of the Organization and no person, including the beneficiary named by the Participant, shall have a secured interest in such funds. 
10. Payments of benefits. All payments provided for by this Plan shall be made in conformity with the regular payroll procedures in use by the Organization at the time of payment. 
11. Leave of absence. The Organization may, in its sole discretion, permit the Participant to take a leave of absence for a period not to exceed one year. During this time, the Participant will still be considered an employee of the Organization for purposes of this Agreement. 
12. Withholding. Notwithstanding any of the foregoing provisions hereof, the Organization may withhold from any payment to be made hereunder such amount as it may be required to withhold under any applicable federal, state or other law, and transmit such withheld amounts to the applicable taxing authority. 
13. Governing law. This Plan shall be governed and construed in accordance with the laws of the State [Commonwealth] of ____________________. 
14. Binding effect of agreement. This Agreement shall be binding upon the parties hereto, their heirs, assigns, successors, executors and administrators. In the event the Organization becomes a party to any merger, consolidation or reorganization, this Agreement shall remain in full force and effect as an obligation of the Organization or its successors in interest. 
15. Automatic termination of plan. This Plan shall terminate for any reason which causes the termination or dissolution of the Organization, other than a merger, consolidation or reorganization as described in Article 14 above. This Plan shall also terminate for a Participant if the Participant terminates employment prior to death and prior to meeting any other requirements of Article 1 above. 
16. Amendment or termination of plan by organization. The Organization reserves the right to amend or terminate this Plan at any time in whole or in part, by duly adopted resolution of the Board of Directors. No such amendment or termination, however, shall affect the rights of a Participant or his or her beneficiary to receive benefits under the Plan for 
[the death]
[the death or Total Disability as defined in Article 1]
of a Participant occurring prior to said amendment or termination.
[Note to Counsel: Brackets indicate possible options. The option selected should be consistent with options selected in Article 1 above. Plan document should include only one of the above options as decided by the Organization Board of Directors or authorized Organization officer.]
17. [bookmark: _Hlk31698505]Amendment or termination of plan by mutual consent. This Plan may be amended or revoked at any time in whole or in part by the mutual consent of the Organization and the Participant.
18. Counterparts. This Plan may be executed in an original and any number of counterparts, each of which shall constitute an original of one and the same instrument. 
19. No trust. Nothing contained in this Plan and no action taken pursuant to the provisions of this Plan shall create or be construed to create a trust of any kind, or a fiduciary relationship between the Organization and the Participant, his or her designated beneficiary, or any other person, except as provided in Article 7. hereof in regard to the claims procedure. 
20. Nonassignable. None of the payments provided for by this Plan shall be subject to seizure for payment of any debts or judgments against the Participant or any beneficiary; nor shall the Participant or any beneficiary have any right to transfer, modify, anticipate or encumber any rights or benefits hereunder; provided, however, the undistributed portion of any benefit payable hereunder shall at all times be subject to set‑off for debts owed by the Participant to the Organization. 
21. Incapacity of beneficiary. If the Plan Administrator shall find that any person to whom any payment is payable under this Agreement is unable to care for his or her affairs because of illness or accident, or is a minor, any payment due (unless a prior claim therefor shall have been made by a duly appointed guardian, committee, or other legal representative) may be paid to the spouse, a child, parent, or brother or sister, a Uniform Transfers to Minors (or Uniform Gifts to Minors) account under applicable state law, or to any person deemed by the Organization to have incurred expense for such person otherwise entitled to payment, in accordance with the applicable provisions of this Plan. Any such payment shall be a complete discharge of the Organization’s liabilities under this Plan. 
22. Entire agreement. This Plan document supersedes all other plan documents previously made between the parties relating to its subject matter, if any. There are no other understandings or agreements. 
23. Notice. Any notice to be delivered under this Plan shall be given in writing and delivered, personally or by certified mail, postage prepaid, addressed to the Organization at its last known address. 
24. Non-waiver. No delay or failure by either party to exercise any right under this Agreement, and no partial or single exercise of that right, shall constitute a waiver of that or any other right. 
25. Headings. Headings in this Plan document are for convenience only and shall not be used to interpret or construe its provisions. 
In witness whereof, the parties hereto have set their names, the Organization through its duly authorized officer, the day and year first above written. 
_______________________
(Name of Organization) 
				
						
By _______________________
Name (Authorized Officer)
						
_______________________	
Name of Authorized Officer (print) 
						
_______________________	
(Signature of Participant) 

________________________
Participant Name (print)

Sample document only
Principal Death Benefit Only Plan: Beneficiary Election Form



[Note to Counsel: The below form is not designed to directly pass death proceeds of a Principal policy to a beneficiary, but rather, is a sample for a form the employer might use for the participant to indicate his/her beneficiary wishes for the DBO plan death benefit.]
Beneficiary Election Form under the Plan
	Participant name:
	


	First                         M.I.                            Last

Note: If (a) no beneficiary is designated below, or (b) all beneficiaries pre-decease you (both primary and contingent), then your surviving spouse (if applicable) will be considered your sole designated beneficiary. But, if there is no surviving spouse, then your estate will be considered the sole designated beneficiary. You may change your beneficiary arrangement only by filing a new beneficiary election form with your Employer. 
Primary beneficiary(ies):
If two or more primary beneficiaries are named, and if the percent sections below are not complete, the benefits will be paid in equal shares to the primary beneficiaries who are living on your date of death, unless otherwise designated. 
	Beneficiary 1:
	


	Full name	Address 
	
	


	Relationship to Participant	Date of birth 	Social Security or taxpayer ID #	Percentage

	Beneficiary 2:
	


	Full name	Address 
	
	


	Relationship to Participant	Date of birth 	Social Security or taxpayer ID #	Percentage

	Beneficiary 3:
	


	Full name	Address 
	
	


	Relationship to Participant	Date of birth 	Social Security or taxpayer ID #	Percentage

____ Yes, apply “per stirpes” designation to all primary beneficiaries listed above. (Per stirpes definition: If any beneficiary pre-deceases the Participant and leaves children, by birth or legal adoption, who survive the Participant, such children of the beneficiary shall receive in equal portions the share of the proceeds the beneficiary would have received if living.)
If any primary beneficiary dies before you (with no surviving children if the per stirpes designation has been selected), that primary beneficiary’s share will be divided proportionately among any surviving primary beneficiaries.
Contingent beneficiary(ies):
If all primary beneficiaries pre-decease you, then the remaining benefits will be paid to the contingent beneficiary(ies). 
If two or more contingent beneficiaries are named, and if the percent sections below are not complete, the benefits will be paid in equal shares to the contingent beneficiaries who are living on your date of death, unless otherwise designated. 
	Beneficiary 1:
	


	Full name	Address 
	
	


	Relationship to Participant	Date of birth 	Social Security or taxpayer ID #	Percentage

	Beneficiary 2:
	


	Full name	Address 
	
	


	Relationship to Participant	Date of birth 	Social Security or taxpayer ID #	Percentage

	Beneficiary 3:
	


	Full name	Address 
	
	


	Relationship to Participant	Date of birth 	Social Security or taxpayer ID #	Percentage
____ Yes, apply “per stirpes” designation to all contingent beneficiaries listed above. (Per stirpes definition: If any beneficiary pre-deceases the Participant and leaves children, by birth or legal adoption, who survive the Participant, such children of the beneficiary shall receive in equal portions the share of the proceeds the beneficiary would have received if living.)
If any contingent beneficiary dies before you (with no surviving children if the per stirpes Designation has been selected), that contingent beneficiary’s share shall be divided proportionately among any surviving contingent beneficiaries.
	Participant signature:
	X
	Date:
	

	Participant name (please print):
	     

	Witness signature
(Other than a named beneficiary):
	X
	Date:
	

	Witness name (please print):
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