
Sample

Limited Liability Company taxed as S Corporation
Entity Purchase Agreement
This sample agreement has been prepared as a guide to assist attorneys. As a sample agreement, this document cannot be used as a final draft without modification and consultation with the client’s attorney. Clients must seek legal counsel to modify the agreement for the client’s particular circumstances. The Client’s attorney is responsible for the final draft of the actual agreement. 
An entity purchase buy-sell plan design is generally adopted when (1) there are three or more business owners; (2) achieving a cost basis increase at death for the surviving owners is either not a consideration or can be achieved with an IRC Sec. 1377 election and other business planning; and (3) one policy per business owner is viewed as the most practical approach for funding. Other factors may also be important in selecting a buy-sell plan design. 

This sample agreement is illustrative for an LLC that has elected to be taxed as an S corporation. The agreement includes provisions for an IRC Section 1377(a)(2) short-year election, often used by such LLCs that use the cash basis method of accounting. Death, disability, and retirement are included as mandatory purchase and sale triggering events. Other triggering events create buy-sell purchase options for the LLC.
When a stand-alone buy-sell document is used, provisions in it should be consistent and coordinated with the LLC operating agreement (and possibly other agreements), or specify which takes precedence if the provisions conflict. 

Under this Agreement, insurance funding should be structured with the LLC as premium payer (non-deductible expense), owner, and beneficiary. The Agreement is written to build a very strong contractual requirement to use the insurance proceeds to complete a purchase and sale of a deceased or disabled Member’s interest in the LLC. 
IRC Section 101(j) notice and consent compliance is necessary to preserve the tax-free death benefit afforded by IRC Section 101(a) for life insurance death proceeds received by the LLC. Our Business-owner application packet contains the necessary form. 

Sample document only – clients must consult legal counsel
Limited Liability Company taxed as S corporation
Entity Purchase Agreement

This Agreement, entered into this __________ day of ________________, 20__, by and between
   (Name)   ,    (Name)   , and __(Name)___ hereafter called "Members," and    (Name)________ , a
  (State)  Limited Liability Company with principal offices at   (Address)  , hereafter called the "LLC."

Witnesseth:
Whereas, each Member, for purposes of this Agreement, has the following percentage of the LLC as his/her Membership Interest in the LLC:



      (Name of Member)       ,      %


      (Name of Member)       ,      %


      (Name of Member)       ,      %
Whereas, the Members wish to make all of the Membership Interests in the LLC, and any interests acquired hereafter, subject to the terms of this Agreement;

Whereas, the LLC and the Members, for their mutual protection and continuous successful management of the LLC, wish to provide for the mandatory purchase and sale of all of a Member’s interest upon death, disability, retirement, and to provide purchase options upon the occurrence of other enumerated purchase and sale events; 
Whereas, it is the intent of the Members that this Agreement shall supersede and be given precedence over any previously drafted and executed buy-sell agreement, or any other LLC document which also may include buy-sell provisions; and  
Whereas, it is also the intent of the LLC and the Members to provide funding of the death and disability purchase obligations of this Agreement through acquisition and maintenance of life and disability buy-out insurance as a source of funds for all or a substantial portion of the purchase price to complete a purchase and sale under the terms of this Agreement; 
Now, therefore, in consideration of the mutual covenants to buy and sell and the performance thereof expressed herein by the parties, each of the Members does hereby bind himself/herself, his/her heirs, executors, administrators and assigns, and the LLC does hereby bind itself and its successors, and all hereto agree as follows:
1.
Restriction on transfer of a membership interest. 
A. No Member shall gift, sell, assign, transfer, pledge or dispose of any of his/her respective Membership Interest in the LLC by sale or otherwise, except as provided in this Agreement. Any transfer in violation of this, or any other provision of this Agreement, shall be null and void.
B. Economic interest only. Notwithstanding any provisions to the contrary, no person, entity, or institution acquiring an ownership interest under this Agreement, other than a Member, shall acquire a Membership Interest without the unanimous vote or written consent of all Members. If no such approval is obtained, the transferee’s ownership interest will be limited to the right to receive the distributions and allocation of profits and losses to which the Member from whom the transfer was received would be entitled.”  
2.
Sale during lifetime to a non-member. 
A.
In the event a Member receives a bona fide offer from a third party to purchase his/her ownership interest, and the Member desires to accept such offer, the Member shall give written notice to the LLC and other Member(s) of the price and terms of the proposed purchase. Such written notice shall be deemed an offer by the transferring Member to sell to the LLC (first option to purchase), and then to the other Member(s) (second option to purchase), at the price and terms provided in Articles 7 and 8 of this Agreement. 
B.
If the offer to sell has been rejected or has not been accepted by the LLC within __________ days after the offer was made, then each remaining Member shall have the right to purchase such portion of the remaining Membership Interest offered for sale as the number of interests owned by each Member bears to the total number of Membership Interests owned by all Members, exclusive of the interest owned by the offering Member. 
C.
If a Member(s) waives his/her right to purchase a portion of the interest offered, the other Members who exercise their right to purchase a portion of the interest shall have the right to purchase the interest over which the right to purchase has been waived in such proportion as each such Member’s interest bears to the total number of interests owned by all Members exercising their right to purchase. 
D.
If the LLC or Members or some combination of them do not exercise their right to purchase all of the interests offered for sale within _______ days after the initial offer is made, then the Member desiring to sell shall have the right to sell to such other person, entity, or institution; provided, however, that the purchase price shall not be less than that established under this Agreement without first offering it to the LLC, and then to the other Member(s), at such lesser price, following the procedure outlined above. 
E.
Notwithstanding any provisions to the contrary, each Member agrees that he/she will not, without the written consent of the other Member(s), make any transfer of an interest in the LLC by gift, sale, exchange or otherwise to any person, entity, or institution not eligible to own an interest in an LLC taxed as an S corporation.

3. 
Sale of LLC membership interest upon death. 
A.
Upon the death of any Member, the LLC shall purchase, and the estate of the deceased Member shall sell, all of the deceased Member’s interest in the LLC, now owned or hereafter acquired. 
B.
The sale shall occur within such time as the parties may agree, but in no event shall the sale occur more than _____ days after the qualification of the deceased Member’s legal representative. The purchase price and the terms of payment for such interest shall be determined in accordance with the provisions of Articles 7 and 8 of this Agreement. 

[Note to Counsel: The below paragraph may be helpful for business owners residing in community property or marital property states.] 
C. Upon the death of a Member’s spouse, if the deceased spouse’s community [or marital] property share of the LLC Membership Interest is not devised or otherwise passed to the Member, then the Member with the deceased spouse shall purchase, and the estate of the deceased spouse shall sell, all of the deceased spouse’s community [or marital] property share of the Membership Interest from the deceased spouse’s estate, at the same price and terms applicable to any other sale under this Agreement.
4.
Sale of interest upon determination of disability. 
A.
Purchase obligation. In the event a Member/employee becomes “disabled” under either of the below definitions, then the LLC shall purchase, and the disabled Member/employee shall sell, all of the disabled Member/employee’s interest in the LLC now owned or hereafter acquired. The LLC shall purchase the disabled Member/employee’s interest in the LLC in accordance with the provisions of Articles 7 and 8 of this Agreement. 
B.
Definition of disability. For purposes of this Agreement, the term "disability" shall mean: 
(1)
An insured Member/employee is disabled under the definition in, and for the elimination period specified in, the disability buy-out policy owned by the LLC on an insured Member/employee and listed in Schedule B or, 

(2)
If there is no disability buy-out policy in force on a Member/employee at the time a potential disability occurs, then a determination that the Member/employee is unable to perform the required duties of his or her job for a period of [180 or 365] consecutive days, shall be made by a licensed physician, agreed to by the LLC and the Member/employee. 
(a)
The physician shall be agreed upon and contracted for services no later than fifteen (15) calendar days from the date (“Notice of Potential Disability Date”) that a Member/employee provides written notice to the LLC of a potential disability event. Within thirty (30) days after examination, the physician shall communicate his or her decision to the parties. 

(b)
If the parties are unable to agree on a physician in the time allowed, then each party will select and contract with a physician and the two physicians shall select a third. The third physician shall be agreed upon and contracted for services no later than forty-five (45) days after the first physician is selected. A binding determination of disability will be reached if two of the three physicians agree that the Member/employee is disabled no later than thirty (30) days of the last physician examination. 

(c)
The LLC shall pay for all physician services engaged in reaching a determination of disability under this Agreement.    
5.
Sale of membership interest upon retirement of a member/employee. 
A.
Upon a Member/employee’s retirement (as defined herein below), the LLC shall purchase, and the retiring Member/employee shall sell, all interest owned by the retiring Member/employee. 
B.
“Retirement” for a Member/employee is defined as a voluntary termination of employment at any time after attaining age ___, with at least ___ years of service to the LLC. For a Member/employee with less than ten years of service to the LLC, ‘retirement’ is defined as a voluntary termination of employment at any time after attaining the age of ___ . Unless waived by the LLC and all other Member(s), a retiring Member/employee shall give at least ___ month’s written notice of his or her intent to retire.
6.
Events or actions creating a purchase option for the LLC. 
Upon the occurrences of any of the below events, or the reasonable expectation of a transfer of interest arising from any of the below events, the LLC is provided a purchase option for ___ days following the event, which if elected, shall require the affected Member to sell his/her interest to the LLC; provided, however, that if the transfer occurs due to a divorce, legal separation, or marriage dissolution of a Member as indicated in (1) below, then that Member shall be provided the first option to purchase some or all of the interest transferred to the divorcing spouse for a period of ___ days after the triggering event; if the divorcing or separating Member does not exercise his/her option, then the LLC shall have an option to purchase such interest for ___ days following the expiration of the affected Member’s first option, and if the LLC does not elect to purchase such interest, then the other Member(s) are provided a purchase option with respect to any unpurchased interest for ___ days following expiration of the LLC’s purchase option.
(1)
A transfer resulting from a marital property settlement pursuant to a legal separation, divorce or marriage dissolution action;

(2)
A transfer resulting from a voluntary or involuntary bankruptcy proceeding;

(3)
A transfer resulting from an assignment for the benefit of creditors; 
(4)
A transfer resulting from the execution of a judgment or levy against a Member; 
(5)
A transfer by operation of law;

(6)
Termination of employment for any reason other than death, disability, or retirement, including a voluntary withdrawal from business operations.

(7)
Loss of a professional license.
(8)
A business owner’s conviction of a felony.    
7.
Determination of purchase price.
A.
The purchase price for the sale of a Member’s interest in the LLC under this Agreement shall be based on the LLC’s fair market value, multiplied by the ownership percentage held by the selling Member or the selling Member’s legal representative. Fair market value for all sales shall be determined as described below in Paragraph D.
B.
For death or retirement buy-sell purchase and sale events, corporate financial information shall be used as it exists as of the date immediately before the day the Member dies or retires. For purchases occurring under Articles 2 (right of first refusal) or 6 (events creating a purchase option), corporate financial information shall be used as it exists upon the date the option is exercised.  
C.
In the event a purchase and sale is triggered by the disability of a Member/employee, the valuation method described in this Paragraph shall be applied using LLC financial information as it existed immediately prior to the beginning of the elimination period specified in the disability buy-out policy listed in Schedule B. If there is no disability buy-out policy in place on the affected Member/employee, then the valuation date for purposes of this Article shall be the date immediately prior to the Notice of Potential Disability Date as described in Article 4. 
D.
Determination of fair market value. 
[Note to Counsel: The sample valuation method alternatives provided below should be reviewed for financial, tax, and legal impacts prior to the selection of a method for the Agreement. Upon advice from legal and tax counsel, the Members will select one valuation method for inclusion in the Agreement. Other methods of establishing a company’s fair market value, not included here, may also be appropriate.]
Valuation method alternative one: Agreed Value 
Each year as part of the LLC’s annual meeting, the Members shall agree and establish the overall fair market value (“Agreed Value”) of the LLC for purposes of this Agreement after reviewing the prior year’s financial statements and taking into consideration other important factors. Each annual Agreed Value shall be posted to Schedule C of this Agreement as it is approved.


If the Agreed Value has not been updated within [twelve months] [eighteen months] [twenty-four months] of the buy-sell trigger, then an appraisal process shall be used to establish fair market value. If the parties are unable to mutually agree upon an appraiser within 30 days from the date of the buy-sell trigger, the parties shall each name an independent business appraiser qualified as a Certified Business Appraiser (CBA), Accredited Senior Appraiser (ASA), CPA accredited in business valuation (CPA/ABV), or Certified Valuation Analyst (CVA). If the two appraisers cannot agree upon a value within _____ days, they shall agree upon and appoint a third appraiser within 30 days of reaching a deadlock over the LLC’s valuation. The LLC’s final fair market value shall be established by averaging, without weighting, all three appraised values. 

In any determination of value made after the death of a Member, the value of life insurance death proceeds in excess of the policy's cash surrender value at the time of the decedent's death shall not be taken into account. The Members agree the appraisal process is not to include valuation premiums for control, nor discounts for lack of control or lack of marketability, in establishing fair market value. For purposes of the appraisal, real estate owned by the LLC shall be valued at its current fair market value, determined by a current real estate appraisal, not its balance sheet value.


Valuation method alternative two: Formula 

The following formula shall be used to establish fair market value of the LLC: 


[Insert formula here.]        

For purposes of this formula valuation, life insurance death proceeds paid to the LLC are not to be considered a corporate asset or included in the LLC’s revenue or income. 


Valuation method alternative three: Appraisal 

The LLC and the departing Member or his/her legal representative, may mutually agree upon an independent business appraiser. If the parties are unable to mutually agree upon an appraiser within __ days from the date of the buy-sell trigger, the parties shall each name an independent business appraiser qualified as a Certified Business Appraiser (CBA), Accredited Senior Appraiser (ASA), CPA accredited in business valuation (CPA/ABV), or Certified Valuation Analyst (CVA). If the two appraisers cannot agree upon a value within _____ days, they shall agree upon and appoint a third appraiser within 30 days of reaching a deadlock over the LLC’s valuation. The LLC’s final fair market value shall be established by averaging, without weighting, all three appraised values. 


In any determination of value made after the death of a Member, the value of life insurance death proceeds in excess of the policy's cash surrender value at the time of the decedent's death shall not be taken into account when valuing the LLC. The Members agree the appraisal process is not to include valuation premiums for control, nor discounts for lack of control or lack of marketability, in establishing fair market value. For purposes of the appraisal, real estate owned by the LLC shall be valued at its current fair market value determined by a current real estate appraisal, not its balance sheet value.   
[Note to Counsel: If business owners appear likely to have an estate tax liability at death, then best practice suggests that the buy-sell agreement be utilized to “lock-in” the buy-sell agreement’s method of establishing the value of the company for estate tax valuation purposes. The requirements for a buy-sell agreement include the following factors:

A. The price must be fixed or determinable pursuant to a formula under the agreement;

B. The estate must be obligated to sell at death at the agreement price;

C. The agreement must prohibit the owner from disposing of his or her interest during life without first offering it to the other party or parties at no more than the agreement price; 

D. The agreement must be a bona fide business arrangement and not a device to pass the Membership Interest to the natural objects of the deceased owner’s bounty without full and adequate consideration in money or money’s worth; and 
E. Any agreement to acquire property at less than fair market value will be disregarded for federal transfer tax purposes unless, under IRC Section 2703(b), the agreement (1) is a bona fide business arrangement; (2) not a device to transfer property to members of the decedent’s family for less than full and adequate consideration; and (3) has terms comparable to similar arrangements entered into by persons in an arms-length transaction.]  Paragraph E is not applicable to buy-sell agreements entered into prior to October 9, 1990 and not substantially modified after such date.
8.
Terms of purchase. 
A.
Full or partially insured purchases. 
(1)
Upon the death or disability of a Member, the remaining Member(s) and officer(s) of the LLC shall promptly initiate the claims process and collection of life insurance death proceeds or disability buy-out benefit proceeds. 

(2)
The LLC, upon receiving any life insurance death proceeds (from the policy or policies listed in Schedule A of this Agreement), or disability buy-out benefit proceeds (from the policy or policies listed in Schedule B of this Agreement), by reason of the death or disability of a Member, shall  first apply the death or disability benefit insurance proceeds to the purchase price of the Membership Interest in furtherance of completing a purchase and sale under this Agreement. 
(3)
In the event that the death proceeds of any life insurance, or disability buy-out benefit proceeds, owned by the LLC, and made part of this Agreement by being listed on the attached Schedules A and B of this Agreement, are less than the purchase price, then the balance of the purchase price shall be paid in ____ equal, consecutive [monthly] [quarterly] installments, with interest set at the US Prime Rate as found in the Wall Street Journal ten days before payments begin, plus 1%. 
(4)
Any life insurance death proceeds received in excess of the purchase price shall be retained by the LLC as key person coverage. 
(5)
In the event a disabled Member/employee ceases to be disabled after his/her interest has been sold, but prior to the payment of the full purchase price, the remaining balance due to the disabled Member/employee shall continue to be paid pursuant to the terms of Article 8 of this Agreement.  
B. Purchases without insurance funding. 
(1)
For all sales taking place in the absence of insurance funding, including sales following the death or disability of a Member without any life insurance death proceeds or disability buy-out benefit proceeds because insurance was not obtained for purposes of this Agreement, the LLC shall provide a down payment equal to ___ % of the purchase price, with the balance of the purchase price paid in ___ equal, consecutive [monthly] [quarterly] installments, with interest set at the Prime Rate as found in the Wall Street Journal ten days before payments begin, plus 1%.
(2)
In the event of a lifetime sale, if the LLC owns any cash value life insurance policies on the life of the selling Member, notwithstanding any other provisions of this Agreement, the LLC shall transfer such policies to the seller as final consideration to complete payment of the purchase price under the installment sale described above. The fair market value of the policy (as determined following income tax valuation guidance) shall be used to establish the policy’s economic value for purposes of the payment. 
C.
Additional payment terms. Installment payments shall be initiated as follows:

(1)
In the event of death:

(a)
Where life insurance death proceeds are part or the entire purchase price, such purchase shall occur no later than [10] [30]  days after the later of (1) receipt of life insurance death proceeds or (2) qualification of the deceased Member’s legal representative with the appropriate probate jurisdiction.
(b)
In the event of a purchase and sale without any life insurance death proceeds, such purchase shall occur no later than [10] [30] days after qualification of the deceased Member’s legal representative with the appropriate probate jurisdiction. 

(2)
In the event of a sale triggered by the "disability" of a Member/employee (as defined at Section 4(B), above): 

(a)
Where disability buy-out insurance proceeds are part, or all, of the purchase price, such purchase shall occur no later than [10] [30] days after receipt of disability buy-out insurance proceeds from the insurer.  
(b)
In the event of a sale based upon a Member/employee disability when not funded with disability buy-out insurance proceeds, such purchase shall occur within [10] [30] days after a final determination of disability has been reached. 
(3)
For any sale occurring during a Member’s lifetime, other than a sale for disability, such purchase shall occur no later than [10] [30] days following the event giving rise to the sale. 


(4) 
In the event of payment default which is not cured within 15 days, the installment note shall become due and payable in full. 
(5) 
The LLC shall have the right to pre-pay any or all installments prior to the actual due date without penalty.

[Note to Counsel: In determining the rate of interest on the unpaid balance of the note, the parties should be aware of the provisions of I.R.C. Section 483 in determining minimum interest to be charged to avoid imputed interest.]

9.
Transfer of membership interest. Upon receipt of the purchase price in cash, or the acceptance of an installment note, as provided in this Agreement, the Member or his/her legal representative shall transfer the Membership Interest to the LLC. 
10.
Insurance on the members’ lives. 
A.
The LLC shall apply for, and subject to underwriting approval, be the owner and beneficiary of life insurance and/or disability buy-out insurance on the lives of each of the Members. The Members agree to provide their consent to be insured and to cooperate in all manner necessary to obtain agreed upon life and/or disability coverage, and any life or disability coverage to be acquired in the future.  
B.
To secure its continued performance under this Agreement, the LLC shall maintain during the term of this Agreement the amount of life insurance death proceeds and disability benefit proceeds posted to Schedules A and B, until such amount is modified by unanimous agreement of the Members.   

C.
The LLC is hereby authorized to purchase, from time to time, additional insurance on the lives of any parties to this Agreement, or upon the life of anyone who may hereafter become a party to this Agreement. The LLC shall possess the same rights in any new policies as exist with respect to previously issued policies. 
D.
All life insurance policies pertaining to this Agreement shall be listed on Schedule A attached hereto. All disability buy-out policies pertaining to this Agreement shall be listed on Schedule B attached hereto.

E.
The LLC shall pay the first and all subsequent premiums as they become due. If so requested, the LLC must give proof of payment to the insured within _____ days after the due date of the premium. In the event the premium is not paid within _____ days after its due date, the insured may make the payment, which shall be considered a loan to the LLC and in which event the insured shall be reimbursed by the LLC. 
F.
The LLC agrees to take all necessary actions to allow disclosure of information to the insured pertaining to the policies insuring his/her life. Any life insurance company that has issued an insurance policy listed on Schedule A or Schedule B (attached to this Agreement) is authorized and directed to give the insured Member, upon receipt of his or her written request, any information on the status of the insurance policy(s) on his or her life.   

G.
Neither the LLC, nor any party to this Agreement, shall surrender, execute any loans against, impair or in any manner encumber any of the policies posted to Schedules A or B of this Agreement without the written consent of the Member who is the insured on said policy(s), except that the LLC may exercise any dividend options or dividend rights provided by any policy without obtaining the consent of the insured or any other parties to this Agreement.
H.
Upon the death of all Members as provided in Section 17(B), life insurance death proceeds payable to the LLC shall not be used to complete purchase obligations under this Agreement and shall remain the property of the LLC.
11.
Right to purchase life insurance. 
A.
In the event (1) a Member sells all of his/her interest in the LLC during his/her lifetime, for any reason; (2) the Agreement is terminated for any reason; or, (3) a sale of the LLC to an outside buyer occurs, then the Members are provided an option, within ___ days after the transfer of interest, to purchase all contracts of life insurance on their respective lives owned by the LLC for purposes of this Agreement.
B.
If an installment sale of a Member’s interest in the LLC is occurring for any reason, the Member/insured’s option to purchase life insurance on his or her life under the circumstances described above in A., shall be deferred until the installment sale is completed, unless the policy is transferred to the insured as final payment to complete the sale of an insured’s interest in the LLC.   
C.
Before the LLC may sell, surrender, lapse or otherwise dispose of a policy acquired for purposes of this Agreement, the LLC shall provide ___ days’ notice of its intent to the insured Member. Upon receipt of this notice, the insured Member shall have ___ days to purchase the policy on his/her life from the LLC.

D.
If any of the above options to purchase said policy(s) are not exercised, the LLC shall have the privilege of holding or disposing of said policy(s) at its discretion. 
E.
In all circumstances above where a policy may be purchased, the purchase price of the policy shall be as of the date of the purchase, or the policy’s most recent monthly anniversary, the policy’s fair market value following the guidance of Revenue Procedure 2005-25.

[Note to Counsel: The measurement of fair market value of a life insurance policy varies by the type of policy. The insurance carrier who issued the policy is in the best position to provide guidance on the fair market value of one of its policies.]  

F. On payment of the policy’s purchase price by the purchaser, the LLC shall execute whatever documents and insurer forms as may reasonably be required to effect the complete transfer of title to the policy to the purchaser. 

[Note to Counsel: For many years it has been customary for insured purchase agreements to grant the insured the right to purchase the policies on his/her life pertaining to the agreement. However, Revenue Ruling 79-46, 1979 - I.R.B. 17, held that an employee's contractual right to buy a life insurance policy on his/her life, owned by the business, is an incident of ownership under IRC Section 2042. This ruling did not involve a policy pertaining to a buy-sell agreement. 

In Estate of John Smith v. Commissioner, 73 T.C. 307 (1979), acq. in result, 1981-1 C.B. 2, the Tax Court held that the insured's contingent purchase option was not an incident of ownership. Also, in Letter Ruling 8049002 the IRS ruled that where a business owner had the right to purchase the policies on his life if he ceased being a business owner, such contingent purchase option was not an incident of ownership. Accordingly, Revenue Ruling 79-46 may be of doubtful validity. Even assuming the ruling's validity, it should not result in inclusion of both the insurance proceeds and the decedent's interest in the business in the gross estate. Estate of John T. Mitchell, 37 B.T.A. 1 (1938), acq. 1938-1 C.B.20; Estate of Ray E. Tompkins, 13 T.C. 1954 (1949), acq. 1950-1 C.B. 5.] 

12.
Disposition of disability insurance. In the event (1) a Member sells all of his/her interest in the LLC during his/her lifetime, for any reason, (2) upon termination of this Agreement, or, (3) a sale of the LLC occurs, then the insured Member(s) shall have the right to exercise any exchange privilege provision or any transfer of ownership provision according to the terms contained in the disability buy-out insurance policy subject to this Agreement. If the insured does not exercise this right within _____ days after any of the above events occurs, the LLC shall have the sole right to dispose of the disability buy-out insurance policy subject to this Agreement.

13.
Endorsement of membership interest certificate. Upon the execution of this Agreement, the certificates representing the Membership Interest shall be surrendered to the LLC for the affixation of the following endorsement.


"This certificate is transferable only upon compliance with provisions of the LLC Entity Purchase Agreement dated _________________, 20___." 

Following the endorsement of the certificates, such certificates shall be returned to the Members. Any interest issued to a Member subsequent to the date of this Agreement shall carry the same endorsement.

14.
Tax years of LLC taxed as an S Corporation: IRC Section 1377(a)(2) election. Upon the death of a Member, the surviving Member(s) shall have the option to make a short-year election as provided under IRC Section 1377(a)(2). If the option is exercised, the regular tax year of the LLC shall be divided into two short-years with the first short-year defined as that part of the regular tax year ending on the date the deceased Member's interest is redeemed; the second short-year begins on the next day and ends on the last day of the regular tax year. Prior to the receipt of life insurance death proceeds, the LLC shall redeem the deceased Member’s interest through a short-term promissory note if this short-year election is made. Upon subsequent receipt of life insurance death proceeds by the LLC, the parties shall follow the terms of purchase rules established in Paragraph 8(a) of this Agreement.

[Note to Counsel: The above provision is appropriate only for LLCs that are taxed as an S corporation and that are using a cash basis accounting method. The possible impact of making an IRC 1377(a)(2) election and redeeming the Membership Interest in the short tax year prior to the receipt of the life insurance death proceeds is that tax-exempt life insurance death proceeds may be allocated to Member basis of only surviving Member(s). To realize a full step-up in ownership cost basis for the survivors, which offsets their increase in ownership value for a fully life insurance funded arrangement, the decedent's interest should be redeemed by a short-term promissory note as of the close of the first short tax year. After the redemption and close of the first short tax year, the death benefit is collected by the LLC and the note is paid in the second short tax year, when the basis allocation for the tax exempt death benefit will be allocated pro rata only to the surviving business owners. The election requires written consent of all Members.]
15.
Execution of instruments to effect the terms of the agreement. The parties hereto, for themselves, their heirs, executors, administrators, successors and assigns, agree to execute any and all instruments necessary to carry out the terms of this Agreement. 
16.
Amendment or alterations.
This Agreement may be amended or altered in whole or in part at any time by filing with this Agreement a written instrument setting forth such changes and signed by the Members and LLC, who are parties to this Agreement. The signature by the LLC shall be by its proper officers. 
17.
Termination. This Agreement shall terminate upon the occurrence of any of the following events: 
A.
Dissolution, bankruptcy or insolvency of the LLC; or

B.
Death of all Members within a period of ____ days; or;
C.
Written and signed mutual agreement of the Members and LLC.
18.
Notice. All notices, including offers or acceptances, shall be deemed received, if provided in writing and delivered in person to the other party, or mailed by certified or registered mail to the last known address of that party. 
19.
Remedies for failure to perform. If a party to the Agreement defaults or fails to complete his/her obligations under this Agreement, then such offended party may, at his/her option, seek damages, or obtain specific performance of the Agreement from a court of competent jurisdiction. 
20.
Liability of insurer. It is understood by the parties to this Agreement that in issuing policies of insurance pursuant to this Agreement, Principal Life Insurance Company shall have no liability except as set forth in the policies. Said Insurer shall not be bound to inquire into or take notice of any of the covenants herein contained as to policies of insurance, or as the application of the proceeds of such policies. Rights under a policy may be exercised during the life of the insured pursuant to the provisions of the policy. Upon payment by said Insurer pursuant to the terms of any policy, the Insurer shall be discharged from all liability without regard to this Agreement or any amendment thereto.

21.
Governing law. This Agreement shall be governed by the laws of the state of _________________.
22. 
Agreement to mediate disputes. Any Member shall have the right to require that any claim or dispute arising under or relating to this Agreement that cannot be settled through direct negotiation shall be subject to a mediation proceeding under rules established by the American Arbitration Association. All parties agree to try in good faith to settle any claim or dispute subject to mediation through the mediation process before resorting to arbitration.
23.
Binding arbitration. Any claim or dispute arising under or related to this Agreement not settled by direct negotiations or mediation shall be settled by binding arbitration in accordance with the rules of the American Arbitration Association. Any decision by the arbitrator shall be final and binding on each and all parties and their personal representatives.
IN WITNESS WHEREOF, the parties hereto have set their hands and seals the day and year above written.

(Formalities of execution will        



be governed by local law and 


_______________________

should be in accordance therewith.)

(Signature of Member) 

___________________________

_______________________

(LLC)





Name (print)

By ________________________

_______________________


     (Signature of Officer)



(Signature of Member) 

___________________________

________________________

Name (print)      




Name (print)

Spousal Consent and Acceptance of Entity Purchase Agreement
I, ___(Name)________________ , spouse of _______________(Member)__________, have read the foregoing Agreement. I have also been given the opportunity to consult with legal counsel. In addition, I have been informed of the LLC’s general financial condition. 

I agree to the provisions of said Agreement governing the transfer of Membership Interests.  
I further agree that the provisions of this Agreement shall be binding on me for any and all purposes while this Agreement remains in effect.  

This acceptance is executed by me at the same time my spouse is executing the said Agreement.

______________________________________
____________________________________
(Signature of Spouse)

(Print Name)
______________________________


(Date)

Life insurance policies

Schedule A
For all policies listed below, the LLC warrants that it is the owner and beneficiary, and that all policies listed below are for the sole and express purpose of funding purchase and sale obligations under the Agreement, to the extent of the purchase price established by the Agreement. 
________________     
___________________     
_________________

Insured
Insurer/Policy No.

Death Benefit 

________________     
___________________     
_________________

Insured
Insurer/Policy No.

Death Benefit 

________________     
___________________     
_________________

Insured
Insurer/Policy No.

Death Benefit 

Disability Buy-Out insurance policies

Schedule B
For all policies listed below, the LLC warrants that it is the owner and beneficiary.

________________     
___________________     
_________________

Insured
Insurer/Policy No.

Benefit 

________________     
___________________     
_________________

Insured
Insurer/Policy No.

Benefit 

________________     
___________________     
_________________

Insured
Insurer/Policy No.

Benefit 

Statement of Agreed Value

Schedule C
Date


Agreed

Initials of 

Posted


Value

Members
_________
  _________________
____________________________________

_________
  _________________
____________________________________

_________
  _________________
____________________________________

_________
  _________________
____________________________________

_________
  _________________
____________________________________

_________
  _________________
____________________________________

